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SHOOTING AMERICA STRAIGHT: WHY THE TIME IS NOW FOR THE SUPREME
COURT TO FORTIFY GUN RIGHTS IN AMERICA POST-HELLER
Garrett Cleveland*
Abstract
Since the landmark cases of District of Columbia v. Heller in 2008 and McDonald v. City
of Chicago in 2010, the Supreme Court has declined to hear any of the many current cases that
present an opportunity to address the Second Amendment. As a result, the lower courts have
largely eroded firearm rights in many regions of the United States. It is thus imperative that the
Supreme Court grant certiorari to a Second Amendment-related case to clarify certain aspects of
Heller, or the lower courts will continue to treat the Second Amendment as a disfavored right.
Essentially, the lower courts have predominantly applied only intermediate scrutiny to the
fundamental right. But applying that level of scrutiny makes it too easy to hold that a certain law
passes constitutional muster.
The addition of Justices Neil Gorsuch and Brett Kavanaugh provide the opportunity to
fortify the Second Amendment. This addition likely provides the Supreme Court the votes needed
to grant certiorari and the analysis needed to mandate that heightened scrutiny applies to the
Second Amendment. The Supreme Court could even adopt a new and simpler test to apply to
Second Amendment-related cases. This Article argues that the Supreme Court has an excellent
opportunity to decide to hear a Second Amendment-related case and considers how the Court must
rule to effectively preserve the protections offered by the Second Amendment.
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I.

INTRODUCTION

On June 26, 2008, legal gun owners in America rejoiced. In District of Columbia v. Heller,
the United States Supreme Court directly ruled on a Second Amendment issue for the first time
since 1939.1 The decision in Heller affirmed the right of the American people to possess a firearm
in their home for self-defense.2 Respondent Dick Heller had finally succeeded in his case to own
a handgun to keep in his home, thus abolishing the general handgun ban in the District of
Columbia.3 To rightful gun owners, the common-sense approach was a breath of fresh air. The late
Justice Antonin Scalia realized that:
There are many reasons that a citizen may prefer a handgun for home defense: It is easier
to store in a location that is readily accessible in an emergency; it cannot easily be
redirected or wrestled away by an attacker; it is easier to use for those without the upperbody strength to lift and aim a long gun; it can be pointed at a burglar with one hand while
the other hand dials the police. Whatever the reason, handguns are the most popular
weapon chosen by Americans for self-defense in the home, and a complete prohibition of
their use is invalid.4
But the American people still had questions they wanted answered. For instance, does the
Second Amendment protect the American people only from gun-rights infringement by the
federal government?5 Chicago’s general handgun ban, similar to the District of Columbia’s ban,
provided an opportunity to answer that very question.6 In 2010, two years after Heller, the
Supreme Court ruled in McDonald v. City of Chicago that the Second Amendment is not just “a
purely federal constitutional right,” but also provides protection against the infringement of state

1

Luis Acosta, United States: Gun Ownership and the Supreme Court, L. LIBR. OF CONGRESS (last updated Aug.
16, 2019), https://www.loc.gov/law/help/usconlaw/second-amendment.php [https://perma.cc/5FHC-S5H9].
2
District of Columbia v. Heller, 554 U.S. 570, 635 (2008).
3
Id.
4
Id. at 629.
5
See Michael P. O’Shea, Modeling the Second Amendment Right to Carry Arms (1): Judicial Tradition and the
Scope of “Bearing Arms” for Self-Defense, 61 AM. U. L. REV. 585, 617–18 (Feb. 2012).
6
McDonald v. City of Chicago, 561 U.S. 742, 750 (2010).
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and local officials.7 The Court held that the Second Amendment is a right incorporated by the
Due Process Clause of the Fourteenth Amendment.8 Again, rightful gun owners relished the
respect that the Supreme Court showed for the Second Amendment.
The Second Amendment was on a roll. But even though the Supreme Court, within two
years, ruled that the Second Amendment guaranteed the right of the American people to own a
gun for self-defense, and that states and municipalities could not infringe upon that right, lawabiding citizens still find themselves in precarious positions.
On December 22, 2011, Tennessee resident Meredith Graves visited the 9/11 Memorial in
New York City to pay her respects.9 There, Graves “noticed a sign that [simply] said ‘No guns
allowed.’”10 Because she possessed a valid legal permit to carry a handgun in Tennessee, the
fourth-year medical student was carrying her .32-caliber pistol.11 Graves attempted to do the right
thing and check her pistol in with the security guard.12 Rather than check it in, police arrested
Graves, and “she was charged with second-degree criminal possession of a weapon,” a charge that
carries a sentence of up to three years imprisonment.13 Graves learned the hard way that the laws
regarding gun rights are inconsistent throughout the United States.
Graves is just one of many gun owners in the United States. Guns are present in
approximately 42% of households in America.14 In fact, at least 30% of American adults
personally own a firearm.15 Additionally, approximately 16 million Americans possess concealedcarry permits that allow them to carry a loaded handgun on their person in most places throughout
everyday life.16 Notably, only 182,000 individuals possess a concealed-carry permit in New York
and California combined.17 This disparity highlights the differences in law and culture throughout
the country.18 These are just a few of the many statistics that illustrate the pervasiveness of firearms
culture in America.
The unfortunate instance concerning Graves sheds light on just one of the facets of gun
rights that are inconsistent throughout the United States. In addition to concealed carry, various
jurisdictions in the United States are inconsistent on semi-automatic rifle bans, magazine capacity
7

Brannon P. Denning & Glenn H. Reynolds, Five Takes on McDonald v. Chicago, 26 J.L. & POL. 273, 273
(Winter 2011).
8
Stacey L. Sobel, The Tsunami of Legal Uncertainty: What’s a Court to Do Post-McDonald?, 21 CORNELL J.L.
& PUB. POL’Y 489, 492 (Spring 2012).
9
Katherine Creag & Katie Honan, Tenn. Tourist Tries to Check Loaded Gun at 9/11 Memorial: DA, NBC N.Y.
(Dec. 29, 2011, 7:07 AM), https://www.nbcnewyork.com/news/local/Memorial-911-Gun-Arrest-Woman-TouristPistol-Weapon-Control-136366553.html [https://perma.cc/3TED-EPMR].
10
Id.
11
Id.
12
Id.
13
Id.
14
Kim Parker et al., America’s Complex Relationship with Guns, PEW RES. CENTER (June 22, 2017),
http://www.pewsocialtrends.org/2017/06/22/the-demographics-of-gun-ownership/ [https://perma.cc/6WWEYVJW].
15
Id.
16
Kush Desai, Fact Check: What Percentage of Americans Have Concealed Carry Permits?, THE DAILY
SIGNAL (Mar. 6, 2018), https://www.dailysignal.com/2018/03/06/fact-check-what-percentage-of-americans-haveconcealed-carry-permits/ [https://perma.cc/3MWP-HZP9].
17
Id.
18
See id.; see Leslie Shapiro et al., How Strictly Are Guns Regulated Where You Live?, WASH. POST (last
updated Feb. 20, 2018), https://www.washingtonpost.com/graphics/2017/national/assault-weaponslaws/?utm_term=.996ebdf22a77.

15

Volume 7

Shooting America Straight

2020

limitations, and the legality of traveling with firearms. In fact, there is evidence that that many
jurisdictions have limited the Second Amendment, even after Heller and McDonald.19 Since
Heller, the U.S. Circuit Courts and the U.S. District Courts have also inconsistently ruled on
Second Amendment-related issues such as large-capacity magazines,20 firearm-safety
requirements,21 firearm sales,22 “assault” weapons bans,23 and even in-home gun restrictions.24 The
good news is that all of the inconsistent rulings throughout the United States provide ample
opportunity for the Supreme Court to clarify and fortify the Second Amendment.
The other good news is that the coming years provide a fertile political landscape to address
the Second Amendment because of Justice Neil Gorsuch and Justice Brett Kavanaugh’s
confirmations to the Supreme Court. To hear a case, the Supreme Court requires four of its nine
justices to vote in favor of granting certiorari.25 It is a widely held theory that the Supreme Court
has not ruled on a Second Amendment-related case since McDonald because Justice Anthony
Kennedy was reluctant to vote in favor of granting certiorari to such cases.26 Since Justice Kennedy
announced his retirement on June 27, 2018, it was almost guaranteed that President Donald Trump
would fill the empty seat on the bench with a justice partial to gun rights.27 Indeed, the Senate
confirmed Justice Brett Kavanaugh on October 6, 2018.28 In his time on the bench for the U.S.
Court of Appeals for the District of Columbia, Justice Kavanaugh has displayed some pro-gun
rights-ideals.29 His most influential writing on the subject came in his dissent in Heller v. District
of Columbia (“Heller II”) in 2011.30 Justice Kavanaugh opined that D.C.’s general ban on semiautomatic rifles is unconstitutional because they are commonly used throughout the United
States.31
President Trump’s replacement of Justice Scalia with Justice Neil Gorsuch may not be as
influential since Justice Scalia was fervently in favor of the Second Amendment.32 Justice Gorsuch
has, however, shown that he is willing to address a Second Amendment-related case, just like his

19

See David B. Kopel & Joseph G.S. Greenlee, The Federal Circuits’ Second Amendment Doctrines, 61 ST.
LOUIS U. L.J. 193, 239–40 (Winter 2017).
20
Duncan v. Becerra, 742 F. App’x 218, 221 (9th Cir. May 14, 2018).
21
Pena v. Lindley, No. 2:09-CV-01185-KJM-CKD, 2015 WL 854684, at *14 (E.D. Cal. Feb. 25, 2015).
22
Mance v. Sessions, 880 F.3d 183, 185 (5th Cir. 2018).
23
Worman v. Healey, 293 F. Supp. 3d 251, 256 (D. Mass. 2018).
24
N.Y. State Rifle & Pistol Ass'n v. City of New York, 883 F.3d 45, 52–53 (2d Cir. 2018).
25
Supreme Court Procedure, SCOTUSblog, http://www.scotusblog.com/reference/educationalresources/supreme-court-procedure/ (last visited Feb. 7, 2020) [https://perma.cc/SWF7-A2DG].
26
Michael Wisdom, Justice Kennedy’s Retirement—Good News or Bad for Gun Rights?, U.S. LAW SHIELD
(June 28, 2018), https://www.uslawshield.com/justice-kennedy-retires-gun-rights/ [https://perma.cc/Z7KV-FSAU].
27
Id.
28
Sheryl Gay Stolberg, Kavanaugh is Sworn In After Close Confirmation Vote in Senate, N.Y. TIMES (Oct. 6,
2018), https://www.nytimes.com/2018/10/06/us/politics/brett-kavanaugh-supreme-court.html
[https://perma.cc/XF8J-EMQB].
29
Lindsay Colvin, History, Heller, and High-Capacity Magazines: What is the Proper Standard of Review for
Second Amendment Challenges?, 41 FORDHAM URB. L.J. 1041, 1059 (2014).
30
Id.
31
Heller v. District of Columbia, 670 F.3d 1244, 1269 (D.C. Cir. 2011) (Kavanaugh, J., dissenting). Semiautomatic rifles fire once per trigger pull and have proven to be extremely popular. Alain Stephens, Why the AR-15
is America’s Rifle, NPR (Feb. 15, 2018, 5:14 PM), https://www.npr.org/2018/02/15/586172062/why-the-ar-15-isamericas-rifle [https://perma.cc/K6WE-C66K].
32
Allen Rostron, Protecting Gun Rights and Improving Gun Control After District of Columbia v. Heller, 13
LEWIS & CLARK L. REV. 383, 386–88 (Summer 2009).
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predecessor.33 And now that President Trump has filled Justice Kennedy’s seat with a pro-gun
rights justice, it is likely that the Court will have enough votes to grant certiorari to hear a case that
provides the chance to clarify the Second Amendment.34
The remaining justices’ voting history indicates that the Court will clarify and even
strengthen the Second Amendment if given the opportunity. In Heller and McDonald, Justices
Samuel Alito, Clarence Thomas, and John Roberts all voted in favor of Second Amendment
protection.35 The dissent consisted of Justices Ruth Bader Ginsburg, Stephen Breyer, David
Souter, and John Paul Stevens.36 For the foreseeable future, the Supreme Court will consist of five
generally pro-gun rights justices, and four justices in opposition. The makeup of the Supreme
Court sets the stage to grant certiorari for a Second Amendment-related case, of which there are
many to choose from.
This Article will address why the most recent Supreme Court cases addressing the Second
Amendment have not provided the clarity that the American people deserve. Further, this Article
argues that the confirmation of two new Supreme Court Justices make it the perfect time to clarify
and fortify gun rights in America. In doing so, this Article will discuss the background of firearm
rights in America and what the Supreme Court has already done in regard to the Second
Amendment. Following, this Article addresses why the most recent rulings regarding the Second
Amendment failed to do enough. As an example of a solution, I discuss a case that provides the
Supreme Court the ability to address the Second Amendment, and what a ruling in that case would
mean for gun rights in the United States.
II.

THE BACKGROUND OF FIREARM RIGHTS IN AMERICA

“[T]he right of the people to keep and bear Arms, shall not be infringed.”37 It seems
as though everyone in the United States is familiar with the Second Amendment, whether they
agree with current gun laws or not.38 But Americans enjoyed the right to bear arms even before
the Bill of Rights came to be.39 Colonizers maintained the rights of English citizens, including the
right to bear arms outside the home for ornament or self-defense.40 The Bill of Rights simply
codified the strong sentiments of our earliest citizens.41 Ever since our Founding Fathers ensured
that U.S. citizens would retain their gun rights, the United States has maintained the strongest
culture of gun ownership in the world.42 While many countries such as the United Kingdom and
33

Jess Bravin, The Supreme Court Lets Stand Maryland Assault-Weapons Ban, THE WALL ST. J. (Nov. 27,
2017, 3:34 PM), https://www.wsj.com/articles/supreme-court-lets-stand-maryland-assault-weapons-ban1511814887 [https://perma.cc/Q8BR-BDLJ].
34
Wisdom, supra note 26.
35
District of Columbia v. Heller, 554 U.S. 570, 572, 636 (2008); McDonald v. City of Chicago, 561 U.S. 742,
748 (2010).
36
Heller, 554 U.S. at 636; McDonald, 561 U.S. at 858, 912.
37
U.S. Const. amend. II.
38
See Ron Elving, Repeal the Second Amendment? That’s Not So Simple. Here’s What it Would Take, NPR
(Mar. 1, 2018, 5:00 AM), https://www.npr.org/2018/03/01/589397317/repeal-the-second-amendment-thats-not-sosimple-here-s-what-it-would-take [https://perma.cc/MWA5-FTPU].
39
Daniel Peabody, Target Discrimination: Protecting the Second Amendment Rights of Women and Minorities,
48 ARIZ. ST. L.J. 883, 887–88 (Fall 2016).
40
Id. at 887–888.
41
Id. at 888.
42
See Michael Kocsis, Gun Ownership and Gun Culture in the United States of America, 16 Essays in PHIL.
155, 155 (2015).
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Australia have nearly outlawed firearms altogether, the United States has thus far declined such
measures.43
In December of 1997, the United Kingdom effectively banned all handguns for private
44
use. Shortly after, Australia essentially banned all semi-automatic weapons.45 In the twenty years
since the actions of the United Kingdom and Australia, there are many people in America that have
called for similar courses of action.46 Mass shootings have certainly sparked that sentiment, but
the culture of gun ownership in America has resisted such drastic actions. In fact, legislative
members of countries such as Australia recognize that their laws are not fit for implementation in
the United States.47 For example, former Australian Ambassador to the United States, Joe Hockey,
recognizes that “Australia and the United States are completely different situations, and it goes
back to each of our foundings. America was born from a culture of self-defense. Australia was
born from a culture of ‘the government will protect me.’”48
Americans have long held the notion that they have the right to protect themselves, and
they certainly exercise that right today. As of 2017, data from the Crime Prevention Center
indicates that there are between 15.6 and 16.3 million concealed carry permits throughout the
United States, and that number is increasing.49 In 2017 alone, the number of concealed carry
permits in the United States grew by approximately 1.8 million.50 Further, overall gun sales have
increased in the United States by approximately 83% since 1999.51 There are countless reasons for
these increasing trends, but the primary one is familiar. Most Americans simply feel safer with
firearms than without.52 And there is evidence to support that they are correct. In contrast to the
increase in carry permits and gun sales, the U.S. gun-related homicides decreased by 39% from
1993 to 2011, according to the Bureau of Justice Statistics.53 Additionally, “[t]here were 4.6 gun
murders per 100,000 people in 2017, far below the 7.2 per 100,000 people recorded in 1974.”54
43

Andrew Wong, Why the US is so Different from New Zealand, the UK and Australia When It Comes to Gun
Control, CNBC (Aug. 4, 2019), https://www.cnbc.com/2018/03/08/gun-control-why-us-is-different-from-uk-andaustralia.html [https://perma.cc/SK7H-JLJU]; Molly McClusky, Australia’s Ambassador Says His Country’s Gun
Laws Can’t Save America, PACIFIC STANDARD (Feb. 9, 2018), https://psmag.com/news/australia-ambassador-gunlaws.
44
David Barnett, Firearms Act: Twenty Years on, Has it Made a Difference?, INDEPENDENT (Dec. 16, 2017),
https://www.independent.co.uk/news/long_reads/firearms-act-twenty-years-on-has-it-made-a-difference-dunblaneport-arthur-a8110911.html [https://perma.cc/7MY6-Z85C].
45
McClusky, supra note 43.
46
Id.; contra Megan Brenan, Snapshot: Majority in U.S. Now Oppose Ban on Assault Rifles, GALLUP (Oct. 19,
2018), https://news.gallup.com/poll/243860/snapshot-majority-oppose-ban-assault-rifles.aspx.
47
McClusky, supra note 43.
48
Id.
49
Desai, supra note 16.
50
Id.
51
Jack Beckwith & Michael Hester, A Look at Gun Sales by State: How U.S. Gun Statistics Have Changed
Since 1999, THE DATAFACE (Mar. 2, 2018), http://thedataface.com/2018/03/economy/us-gun-sales
[https://perma.cc/RN2D-4QVN].
52
Frank Newport, Majority Say More Concealed Weapons Would Make U.S. Safer, GALLUP (Oct. 20, 2015),
http://www.gallup.com/poll/186263/majority-say-concealed-weaponssafer.aspx?g_source=concealed%20carry&g_medium=search&g_campaign=tiles [https://perma.cc/MPS2-U8UF]
(survey shows that 56% of people feel that more concealed carry weapons would make the country safer).
53
Terrence P. Jeffrey, Gun Homicides in U.S. Down 40% from 1993 to 2014; Lowest Rate in 34 Years,
CNSNEWS (Jul. 11, 2016), https://www.cnsnews.com/news/article/terence-p-jeffrey/gun-homicides-us-down-401993-2014 [https://perma.cc/8J4X-VSYL].
54
John Gramlich, What the Data Says About Gun Deaths in the U.S., Pew Res. Center (Aug. 16, 2019),
https://www.pewresearch.org/fact-tank/2019/08/16/what-the-data-says-about-gun-deaths-in-the-u-s/.
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Additionally, a culture of frontiersmanship and hunting coincided with a culture of selfdefense to shape the ideals of American gun ownership. The use of firearms for hunting and putting
food on the table was unquestionably necessary for American colonists.55 Although the numbers
are gradually declining, America still sees approximately 11.5 million hunters trek into the
wilderness each year, indicating that there is still a strong need for the Second Amendment to
protect the rights of those citizens.56
III.

THE SUPREME COURT’S ACTIONS ON THE SECOND AMENDMENT

Even though America is a country founded upon the right to keep and bear arms, the
Supreme Court has historically been silent on the Second Amendment.57 Before Heller in 2008,
the leading opinion addressing the constitutional right was born from the bootlegging industry in
the late 1930s.58 Two bootleggers, Jack Miller and Frank Layton, were prosecuted in 1938 for
“possessing a sawed-off shotgun without having paid the required federal tax” that was necessary
under the National Firearms Act of 1934.59 “The Federal District Court dismissed [their]
indictment, [finding] that the National Firearms Act violated the Second Amendment.”60 In Miller
v. United States, the Supreme Court reversed the decision and focused on the militia aspect of the
Second Amendment.61 The Court held that since sawed-off shotguns had not been shown to be
ordinary military equipment, the National Firearms Act did not violate the Second Amendment.62
Unfortunately, that short explanation is all that the Court said on the matter.63 Over the course of
the next eighty years, the Supreme Court dabbled in various issues relating to the fringes of the
Second Amendment, but never attempted to directly address it.64
For instance, the Supreme Court struck down the Brady Act as unconstitutional in 1997
because it violated states’ rights, but only Justice Clarence Thomas discussed the Act’s obvious
violation of the Second Amendment.65 The Brady Act required the U.S. Attorney General to
command chief law enforcement officers of each local jurisdiction in the country to conduct
background checks on prospective handgun buyers in the country.66 In Printz v. United States,
Justice Thomas wrote in his concurring opinion that “a colorable argument exists that the Federal
Government's regulatory scheme, at least as it pertains to the purely intrastate sale or possession

55

Ryan Notarangelo, Hunting Down the Meaning of the Second Amendment: An American Right to Pursue
Game, 61 S.D. L. REV. 201, 214 (2016).
56
Nathan Rott, Decline in Hunters Threatens How U.S. Pays for Conservation, NPR (Mar. 20, 2018),
https://www.npr.org/2018/03/20/593001800/decline-in-hunters-threatens-how-u-s-pays-for-conservation
[https://perma.cc/YYV8-GND6].
57
David B. Kopel, The Supreme Court’s Thirty-Five Other Gun Cases: What the Supreme Court Has Said
About the Second Amendment, 18 ST. LOUIS U. PUB. L. REV. 99, 99 (1999).
58
See id. at 105.
59
Id.
60
Id.; United States v. Miller, 26 F. Supp. 1002, 1003 (W.D. Ark. 1939).
61
United States v. Miller, 307 U.S. 174, 178–79, 183 (1939).
62
Id. at 178.
63
Kopel, supra note 57, at 106.
64
Id. at 108–09.
65
Kevin T. Streit, Can Congress Regulate Firearms?: Printz v. United States and the Intersection of the
Commerce Clause, the Tenth Amendment, and the Second Amendment, 7 WM. & MARY BILL RTS. J. 645, 648–50
(1999).
66
Id. at 647.
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of firearms, runs afoul of that Amendment's protections.”67 Neither party in the case, however,
presented that argument for the Court to address.68
The Supreme Court even briefly touched upon the Second Amendment in a case
concerning abortion.69 In 1992, Justice Sandra Day O’Connor approvingly stated in Planned
Parenthood v. Casey that certain rights are guaranteed to the individual, referencing the right to
keep and bear arms among other liberties.70
Overall, however, the Second Amendment remained neglected. But finally, in 2008, the
Supreme Court directly addressed the Second Amendment.71 In its “first in-depth examination of
the Second Amendment,” the Supreme Court addressed three District of Columbia ordinances: a
ban on handguns; a prohibition of an assembled, functional firearm in the home; and the
prohibition on the carrying of a gun without a license that applied even inside one’s home.72
Libertarian attorney Robert Levy was the architect behind the challenge to D.C.’s unconstitutional
ordinances.73 He recruited the named plaintiff, Dick Heller, and six others to represent.74 Levy
recognized that Heller provided an opportunity to illuminate the absurdity of the city’s
ordinances.75 Heller, a D.C. resident and police officer, was authorized to carry a gun as part of his
job, but the ban nonetheless barred him from keeping one in his home.76 The Supreme Court agreed
with Levy and the plaintiffs, and Justice Scalia authored a broad opinion striking down D.C.’s gun
bans.77
The opinion set forth many of the beliefs that American citizens hold in regard to gun
ownership. Justice Scalia understood that “preserving the militia was [not] the only reason
Americans valued the ancient right; most undoubtedly thought it even more important for selfdefense and hunting.”78
Namely, the Supreme Court unequivocally held that the right of self-defense is inherent in
the Second Amendment, and that self-defense is especially important in the home.79 The Court
also held that “the Second Amendment protects arms” that are “in common use,” and are
“[t]ypically possessed by law-abiding citizens for lawful purposes.”80 Further, the Court
recognized that “[t]he choice of law-abiding citizens to prefer particular types of firearms is
conclusive.”81 Thus, a ban on handguns, an extremely common firearm to own for self-defense,
clearly violated the Second Amendment. In fact, a ban on handguns so clearly violated the Second
67

Id. at 650; Printz v. United States, 521 U.S. 898, 938 (1997) (Thomas, J., concurring).
See id. at 647.
69
Planned Parenthood of Se. Pa. v. Casey, 505 U.S. 833, 848 (1992).
70
Id.
71
District of Columbia v. Heller, 554 U.S. 570, 573 (2008).
72
Kopel & Greenlee, supra note 19, at 196–97; Heller, 554 U.S. at 635.
73
Robert Barnes, Justices Reject D.C. Ban on Handgun Ownership, WASH. POST (Jun. 27, 2008),
http://www.washingtonpost.com/wpdyn/content/article/2008/06/26/AR2008062600615.html?noredirect=on&sid=ST2008070500624.
[https://perma.cc/ESC7-ZMDA].
74
Id.; Linda Greenhouse, Justices, Ruling 5-4, Endorse Personal Right to Own Gun, N.Y. TIMES (June 27,
2008), https://www.nytimes.com/2008/06/27/washington/27scotus.html [https://perma.cc/JF22-8ZDE].
75
See Barnes, supra note 73.
76
Jeff Golimowsky, Pulling the Trigger: Evaluating Criminal Gun Laws in a Post-Heller World, 49 AM. CRIM.
L. REV. 1599, 1602 (Summer 2012); Heller, 554 U.S. at 575.
77
Heller, 554 U.S. at 636.
78
Id. at 599.
79
Kopel & Greenlee, supra note 19, at 198–200.
80
Id. at 197.
81
Id. at 198.
68
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Amendment that the Court did not even resort to detailing a level of scrutiny that the ban fell
under.82 Heller, however, bound only the federal government.83
Two years later, the Supreme Court again directly addressed the Second Amendment and
held that the Second Amendment also applies to states.84 In McDonald, the Court ensured that the
Second Amendment right to keep and bear arms is a fundamental right incorporated through the
Due Process Clause of the Fourteenth Amendment.85 Following the ruling in Heller, Otis
McDonald and several other Chicago residents that wished to keep handguns in their home for
self-defense brought an action challenging the city’s handgun ban.86 McDonald, then in his lateseventies, lived in a high-crime neighborhood and rightly wanted to protect himself and his
home.87 The city incorrectly maintained that the handgun ban did not run afoul of the Heller
decision because it was a local ordinance and not a federal law.88 Justice Samuel Alito, writing for
the majority, connected the obvious dots. Finding that “[s]elf-defense is a basic right, recognized
by many legal systems from ancient times to the present day,” in addition to already ruling that
self-defense is integral to the Second Amendment, the Court determined the Second Amendment
is indeed incorporated through the Fourteenth Amendment.89
Although Heller and McDonald did more for the Second Amendment than over eighty
years of past American jurisprudence, the Circuit Courts of Appeals have taken advantage of what
the rulings did not fully address to limit the Second Amendment.
IV.

HELLER’S SHORTCOMINGS: WHY HELLER AND MCDONALD DID NOT DO ENOUGH FOR THE
AMERICAN PEOPLE AND THE SECOND AMENDMENT

Perhaps the most significant shortcoming of the facts in Heller is that the D.C. handgun
ban was so clearly unconstitutional.90 Although the case directly addressed the Second
Amendment, the Court did not necessarily have an opportunity to articulate the standard of review
for firearm laws because a complete ban of handguns is unconstitutional under any standard of
review.91
In Heller, the Court debated whether a categorical approach or a balancing approach is the
most appropriate standard of review for evaluating firearms laws.92 The majority concluded that a
categorical approach is the more usable approach.93 Categoricalism and balancing doctrines are
common approaches in constitutional law, not just firearms laws.94 Generally, categoricalism
82
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assesses only whether a certain case conforms to certain “predetermined, outcome-determinative
lines.”95 For example, fraud and crime-facilitating speech are clearly outside the bounds of First
Amendment protection to free speech.96 In contrast, a balancing approach weighs “an individual’s
interest in asserting a right against the government’s interest in regulating” that right.97 In this
approach, these interests are weighed in a manner that is appropriate for context, and the heavier
side is the successful one.98
In its categorical holding, the Court essentially determined that a general handgun ban does
not conform to the predetermined and outcome-determinate lines drawn by the Framers in the
Second Amendment.99 Thus, the case made it difficult to go further and articulate the difference
between protected and unprotected types of firearms, people, and arms-bearing purposes.100 The
majority also defended their refusal to adopt a balancing approach in Heller.101
The dissent advocated for a balancing approach.102 But a balancing approach is far too
narrow in light of the facts of the case. In Heller, a balancing approach had the potential to uphold
a violation of America’s Second Amendment right based solely upon the circumstances of the ban
in D.C.103 This is evident in Justice Stephen Breyer’s dissent. Writing for the minority, Justice
Breyer concluded that because handgun violence is a problem in urban areas, and because the
handgun ban was restricted to an urban area (D.C.), a balancing approach results in the handgun
ban being constitutional.104 But citizens of the District of Columbia are still citizens of the United
States, and the circumstances of that urban area should not dictate how the Second Amendment is
interpreted and applied to them.
In fact, the majority noted that there is:
no other enumerated constitutional right whose core protection has been subjected to a
freestanding “interest-balancing” approach. The very enumeration of the right takes out
of the hands of government—even the Third Branch of Government—the power to
decide on a case-by-case basis whether the right is really worth insisting upon. A
constitutional guarantee subject to future judges' assessments of its usefulness is no
constitutional guarantee at all. Constitutional rights are enshrined with the scope they
were understood to have when the people adopted them, whether or not future legislatures
or (yes) even future judges think that scope too broad.105
It is important to realize that although the Court adopted a primarily categorical approach
in Heller, the majority did not rule that lower courts should use a categorical approach for every
Second Amendment challenge. And while the Court did not deem the Second Amendment to be
unlimited, the majority failed to provide an adequate outline for the scope of the right.106 The
95
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majority referenced several instances, however, in which firearms laws might not violate the
Second Amendment, such as: the possession of firearms by felons or the mentally ill, laws
forbidding the carrying of firearms in certain areas such as schools or government buildings, or
laws providing qualifications on the commercial sale of firearms.107 Additionally, the majority
noted that “the historical tradition of prohibiting the carrying of ‘dangerous and unusual weapons’”
might not violate the Second Amendment.108 These instances are what the Court deemed to be
“presumptively lawful.”109
This is where the Court made a critical mistake. This vague suggestion of “presumptively
lawful” measures allowed the lower courts to fervently chip away at the Second Amendment
despite the rulings in Heller and McDonald.110 The majority in Heller failed to adequately outline
the Second Amendment because they provided a vague list of “presumptively lawful” measures,
but did not explain why those measures would be presumptively lawful.111 Without further
guidance, the lower courts have generally split into two camps.112 The first camp concludes that
the list of measures provided by the Court in Heller is “‘presumptively lawful’ because they
regulate conduct outside the scope of [the] Second Amendment.”113 The second camp has
concluded that the “measures are ‘presumptively lawful’ because they [can withstand] any level
of scrutiny.”114
For example, the Third Circuit in United States v. Marzzarella held that all presumptively
lawful measures listed in Heller regulated conduct outside the scope of the Second Amendment.115
Thus, the Third Circuit held that firearms with destroyed serial numbers are not afforded Second
Amendment protection, because they fall outside the scope of the Second Amendment.116
In contrast, a three-judge panel of the Seventh Circuit utilized the second approach in
United States v. Skoien.117 The court held a statute prohibiting misdemeanor domestic violence
offenders from possessing firearms to be constitutional because the measure withstood a
heightened level of scrutiny.118 The Seventh Circuit explained its decision to use the second
approach to interpret the presumptively lawful measures, stating, “We take our cues about the
appropriate standard of review from the language of Heller's holding and that enigmatic reference
to ‘presumptively lawful’ gun regulations.”119 Thus, the three-judge panel decided that the statute
must be analyzed under intermediate scrutiny (a heightened level of scrutiny), and would be
107
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constitutional if the government could prove that there was a reasonable fit between “the important
objective of reducing domestic gun violence” and the “permanent disarmament of all domesticviolence misdemeanants.”120
The conflict in how to evaluate the term “presumptively lawful” is part of the reason the
lower courts have come to such contrasting rulings on firearm-related cases.121 The lower courts
have also come to different conclusions on the level of scrutiny applicable to Second Amendment
violation challenges.122 The Court in Heller appeared to leave the door open for the application of
intermediate or strict scrutiny in Second Amendment related cases.123 Perhaps surprisingly, most
circuit courts have adopted the application of intermediate scrutiny, even though the Second
Amendment protects a fundamental right.124 For example, the Seventh Circuit held in Skoien that
“applying strict scrutiny to all restrictions on gun rights is obviously incompatible with Heller's
dicta about ‘presumptively lawful’ firearms laws.”125 By doing this, they applied intermediate
scrutiny to the statute barring misdemeanor domestic abuse offenders from possessing firearms.126
The Court’s failure to set forth the appropriate standard of review in Heller and McDonald
and to fully outline the Second Amendment allowed the lower courts to come to decidedly different
conclusions on the outlook of our country’s most important right pertaining to self-defense.127 The
time is appropriate for the Supreme Court to grant certiorari to another case that directly addresses
the Second Amendment so the unanswered questions left by Heller are clarified. Most importantly,
the Supreme Court needs to answer the questions in a way that shields the Second Amendment
from lower courts that take advantage of the ambiguities set forth in Heller.128
V.

HOW THE LOWER COURTS HAVE INFRINGED UPON THE SECOND AMENDMENT

In the absence of adequate Supreme Court guidance, a majority of the circuit courts have
created their own two-step approach that conspicuously leads to the validation of laws that infringe
upon the Second Amendment.129 The first step is to assess whether the Second Amendment applies
to the challenge before the court.130 To do this for particular types of firearms and firearm
components, the circuit courts ask whether the Second Amendment protects weapons that are in
“common use” and that are “typically possessed by law-abiding citizens for lawful purposes.”131
This narrow and limited question is a mistake because different firearms and firearm components
naturally have varying levels of popularity in different regions of the United States. For instance,
suppressors are much more popular in Texas than in Delaware.132 In 2017, Texas residents
120
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registered over 242,000 suppressors.133 In Delaware, that number was just 326.134 Thus, asking
simply whether a firearm or firearm component is in common use and typically possessed for lawabiding purposes may not serve justice to firearms or components that are not in common use, but
are still used for law-abiding purposes.
The second step is to determine the appropriate level of scrutiny to apply to the challenged
legislation.135 Because Heller at least made clear that mere rational basis is too low of a scrutiny
to apply to legislation regarding the Second Amendment, courts have the option of applying
intermediate or heightened scrutiny.136 In determining whether heightened scrutiny applies, many
circuit courts “consider two factors: (1) ‘how close the law comes to the core of the Second
Amendment right’ and (2) ‘the severity of the law's burden on the right.’ Laws that neither
implicate the core protections of the Second Amendment nor substantially burden their exercise
do not receive heightened scrutiny.”137
Once a court determines that intermediate scrutiny is appropriate, it is relatively easy for a
circuit court to infringe upon the Second Amendment. Intermediate scrutiny asks only whether the
legislation at issue is “substantially related to the achievement of an important governmental
interest.”138 The nexus between the challenged legislation and the supposed government interest
need only be substantial and not perfect.139 This is a critical distinction as applied to the Second
Amendment, or any constitutional right for that matter, because it means that the government need
not ensure that the challenged legislation is the “least restrictive available means to serve the stated
governmental interest.”140 Thus, there is a wider avenue for the legislature and courts to chip away
at the Second Amendment because “[s]o long as the [government] produce[s] evidence that ‘fairly
support[s]’ their rationale, the laws will pass constitutional muster.”141 Certainly, the Framers did
not intend for constitutional rights, especially the one most important to American citizens’ selfdefense, to be subjected to such a vague and assailable standard.
VI.

THE TWO-STEP APPROACH HAS LED TO INCONSISTENCY AND DIFFERING RIGHTS BETWEEN
AMERICAN CITIZENS

The Second Circuit Court of Appeals articulated the commonly adopted two-step approach
in the 2015 case, New York State Rifle & Pistol Ass’n v. Cuomo.142 The challenged legislation in
that case consisted of state-wide semi-automatic rifle bans in Connecticut and New York.143 Both
states also issued legislation that banned magazines with a capacity of over ten rounds of
ammunition.144 In discussing the first step of the test, the Second Circuit concluded that semiautomatic rifles and magazines that carry more than ten rounds are in common use throughout
133
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America, because millions of Americans own those instruments.145 The court also concluded that
the instruments are typically used by law-abiding citizens for lawful purposes.146 Thus, the bans
impinged on the Second Amendment.147 Despite this reasoning, the Second Circuit refused to
declare these bans unconstitutional.148
Even after concluding that the bans impinged on Second Amendment rights, the majority
upheld the bans because these justices applied intermediate scrutiny to the statutes.149 Despite
acknowledging that semi-automatic rifles and their accompanying “large-capacity” magazines are
present in the homes of millions of Americans, the court concluded that the bans did not come
close to the core of the Second Amendment.150 The majority came to this conclusion because semiautomatic rifles are not as popular as handguns, and thus did not come as close to the core of the
Second Amendment as the bans in Heller and McDonald.151
Further, the majority decided that the outright, state-wide bans on instruments owned by
millions of Americans were not “severe” enough to deserve heightened scrutiny.152 Once the court
determined intermediate scrutiny was the appropriate standard, the interests of the Second
Amendment stood no chance.153 The court, of course, reasoned that there was a substantial
relationship between the prohibition of semi-automatic rifles and large-capacity magazines and the
important state interests of New York and Connecticut to control crime.154
The laws upheld in Cuomo conflict with the clear majority of the laws of other states. Only
nine states and the District of Columbia have restrictions on magazine capacities.155 Additionally,
only seven states and the District of Columbia have bans on semi-automatic rifles.156 As a result,
citizens of New York and Connecticut have significantly less firearms rights than citizens in Texas,
for example, where there is no magazine restriction or semi-automatic rifle ban.157 The citizens of
the two areas certainly do not have such drastically different rights when it comes to the First or
Fourth Amendments.
The two-step test has also led to the upholding of Second Amendment-related regulations
that focus on the person, rather than the type of firearm. For example, concealed carry regulations
are painfully inconsistent throughout the United States. In New Jersey, citizens must demonstrate
145
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a “justifiable need” to receive a concealed carry permit.158 In upholding this requirement, the Third
Circuit determined in the 2013 case, Drake v. Filko, that the first step of the test was to ask whether
the “justifiable-need” requirement qualifies as a presumptively lawful and longstanding regulation,
as provided by the dicta in Heller.159 The Third Circuit held that it was, and thus the regulation did
not burden conduct within the Second Amendment’s scope.160
That ruling upheld a law that is wildly inconsistent with the majority approach in the United
States.161 Only seven other states have similar “justifiable-need” requirements to obtain a
concealed-carry permit.162 As such, New Jersey does not recognize valid concealed-carry permits
from any other state.163 The inconsistency led to forty days in jail for Pennsylvania resident
Shaneen Allen.164
Allen, a single mother of two, obtained a concealed-carry permit in Pennsylvania after
being robbed twice in her Philadelphia neighborhood.165 She was driving on the Atlantic City
expressway in New Jersey on October 1, 2013 when a police officer pulled her over for allegedly
making an unsafe lane change.166 Allen, possessing both a firearm and a valid Pennsylvania
concealed-carry permit, properly informed the officer of both items.167 “I thought [my concealedcarry license] was like a driver's license," she said.168 Unfortunately for Allen, New Jersey is one
of the few states that does not recognize Pennsylvania concealed-carry permits.169 The officer
arrested Allen, and she eventually spent forty days in jail before then-Governor Chris Christie
pardoned her.170
Although most of the Circuit Courts have adopted the two-step test described above, the
Fifth Circuit had endorsed strict scrutiny.171 In the 2001 case, United States v. Emerson, the Fifth
Circuit held first that the Second Amendment protects an individual’s right to possess firearms
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(seven years before even the Supreme Court recognized that right in Heller).172 Second, it held
“that those rights may never be made subject to any limited, narrowly tailored specific exceptions
or restrictions for particular cases that are reasonable and not inconsistent with the right of
Americans generally to individually keep and bear their private arms as historically understood in
this country.”173 Thus, this is a test that “implicitly measures the constitutionality of SecondAmendment restrictions by whether such restrictions are narrowly tailored to the government
interest.”174 In 2012, the Fifth Circuit adopted the more common two-step test in NRA v. BATFE.175
But the Supreme Court has the opportunities, and now the Justices, to call for strict scrutiny
to clarify the mess of conflicting Second Amendment laws throughout the United States.
VII.

THE SUPREME COURT HAS THE RIGHT JUSTICES TO FORTIFY THE SECOND AMENDMENT

The Supreme Court, despite the gross inconsistencies regarding the Second Amendment
in the circuit courts, has neglected to hear a case regarding the Second Amendment since
McDonald in 2010.176 The hesitancy to grant certiorari to another Second Amendment case has
largely been attributed to Justice Anthony Kennedy.177 Before his retirement, Justice Kennedy was
typically recognized as the “swing vote” for the bench, siding with both conservative and liberal
justices on many key issues.178 In both Heller and McDonald, however, Justice Kennedy sided
with the majority holdings.179 Despite his history of those votes, questions remained about his
commitment to the Second Amendment because he did not offer a written opinion for either
case.180 This uncertainty about Justice Kennedy resulted in a reluctance from both conservative
and liberal justices on the bench to take up a Second Amendment case because there was certainly
no guarantee on how he might vote.181
Justice Kennedy’s retirement has opened an unprecedented window for the Supreme Court
to address another Second Amendment-related case. In the last two years, the Senate confirmed
Justices Neil Gorsuch and Brett Kavanaugh to the Supreme Court.182 Each of the new additions
are potentially good news for American gun rights.
Justice Gorsuch, in his ten-year career on the Tenth Circuit Court of Appeals, wrote only
one opinion regarding gun rights.183 The opinion declared that “The Second Amendment protects
an individual’s right to own firearms and may not be infringed lightly.”184 There is also evidence
172
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that he respects the settled law in Heller and McDonald and understands that there is more work
to do in protecting America’s right.185 During his confirmation proceedings, the Senate repeatedly
inquired into his views on the Second Amendment, and Justice Gorsuch responded by simply
stating that he would respect the precedent set forth by Heller and that it is now the “law of the
land.”186
Additionally, in his time on the Supreme Court, Justice Gorsuch has joined Justice Clarence
Thomas in his desire to hear another Second Amendment case.187 In 2017, the Supreme Court
declined to grant certiorari to a case out of the Ninth Circuit, Peruta v. California.188 The case
challenges California’s requirement of documented proof of a safety concern greater than a general
concern in order to carry a firearm outside the home.189 Essentially, California law mandates that
a citizen must prove that he or she has a heightened safety concern before being issued a permit to
carry a concealed firearm.190 The en banc Ninth Circuit concluded that “carrying a firearm
for personal protection requires proof of ‘documented threats, restraining orders and other related
situations where an applicant can demonstrate they are a specific target at risk . . . [s]elf-protection
and protection of family (without credible threats of violence)’ is not enough.”191 Justice Thomas
authored the dissent for himself and Justice Gorsuch, arguing that the approach taken by the Ninth
Circuit is indefensible and that California’s law is part of a “distressing trend” of treating the
Second Amendment “as a disfavored right.”192
Justice Kavanaugh has perhaps an even more encouraging history in defending the Second
Amendment.193 Three years after the original Heller, Dick Heller filed a challenge to D.C.’s
general ban on semi-automatic rifles.194 In Heller v. District of Columbia (“Heller II”), the D.C.
Circuit ruled in 2011 that the District of Columbia’s ban on semi-automatic rifles passed
constitutional muster.195 The vote of the three-judge panel was two to one.196 The dissenting justice
was Justice Kavanaugh, who authored a convincing rebuttal to the majority.197 “Justice Kavanaugh
disagreed with both the majority’s conclusions and its [application of the] two-step” test utilized
by the majority and other circuit courts.198 The two-step test, Justice Kavanaugh argued, is based
upon a misreading of the Heller opinion.199 He correctly noted that “[s]trict and intermediate
185
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scrutiny are balancing tests and thus are necessarily encompassed by Heller's more general
rejection of balancing.”200 Instead, the opinion in Heller calls for an “examination of ‘text, history,
and tradition’ to both determine the scope of Second Amendment rights and assess gun
legislation.”201 Justice Kavanaugh further articulated that Heller set forth obvious guidance for
courts faced with challenges to firearm legislation, which fall into two categories: bans on
categories of guns or regulations on guns.202 For bans on categories of guns, the appropriate test
is simply the “common-use” test.203 For gun regulations, the appropriate test is the “presumptively
lawful” test.204 This analysis indicates that Justice Kavanaugh has a plan for how he wants the
Supreme Court to tackle Second Amendment-related cases in the future.
As for the remaining Supreme Court justices, much of their inclinations are evident in the
voting records of Heller and McDonald. Of the remaining justices, Chief Justice John Roberts and
Justices Clarence Thomas and Samuel Alito were in the majority in both Heller and McDonald.205
Justices Ruth Bader Ginsburg and Stephen Breyer were both in the dissent in Heller and
McDonald.206
Justices Elena Kagan and Sonia Sotomayor have less of a paper trail when it comes to their
interpretations of the Second Amendment. There are fears among gun owners that Justice Kagan,
an appointee of the Obama Administration, interprets the Second Amendment to allow for strict
gun control because she was a central component of the Clinton Administration that enacted
several strict gun control measures.207 She has indicated, however, that she has the appropriate
respect for the rulings in Heller and McDonald. During her confirmation hearings, Democratic
Senators asked Justice Kagan if Heller and McDonald are settled law,208 appearing to coax Justice
Kagan into taking a stance against the rulings. Justice Kagan responded by recognizing “[t]hat
[Heller and McDonald are] binding precedent entitled to all the respect of binding precedent in
any case. So that is settled law.”209
Justice Sotomayor had similar sentiments in her confirmation hearings, saying, “I
understand the individual right fully that the Supreme Court recognized in Heller,” and “I
understand how important the right to bear arms is to many, many Americans.”210 Her vote in
McDonald, however, suggests otherwise. She joined Justice Breyer’s dissent, which ominously
stated that “[i]n sum, the Framers did not write the Second Amendment in order to protect a private
right of armed self-defense.”211
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Based upon the evidence available on the current Supreme Court Justices’ respective
approaches to the Second Amendment, it is not hyperbole to anticipate a fresh case, depending on
the circumstances, resulting in a majority favoring the fortification of the Second Amendment. In
this hypothetical situation, the majority would likely consist of Justices Roberts, Thomas, Alito,
Gorsuch, and Kavanaugh. The dissent in this hypothetical would consist of Justices Ginsburg,
Breyer, Sotomayor, and Kagan.
Perhaps more importantly, the addition of Justice Kavanaugh may result in enough votes
to at least hear a Second Amendment-related case, allowing the Court to clarify the Second
Amendment one way or another.212
VIII.

THE SUPREME COURT HAS GRANTED CERTIORARI FOR NEW YORK STATE RIFLE & PISTOL
ASSOCIATION AND HOW THE COURT SHOULD RULE

Currently before the Supreme Court is the case of New York State Rifle & Pistol
Ass’n v. City of New York.213 The case deals with the legality of the New York City’s premises
licensing scheme for handguns.214 It is important to note, however, that New York City repealed
the law in question and replaced it with a similar state law, and is currently arguing that the case
is now moot.215 This discussion proceeds under the assumption that the Supreme Court should and
will decide the case on its merits.
On February 23, 2018, in New York State Rifle & Pistol Ass’n v. City of New York,
the Second Circuit upheld what was one of the most restrictive firearms laws in the nation.216
Under the New York City licensing scheme for firearms, a citizen of New York City must be
issued a premises license in order to own a handgun.217 The premises license, at the time it was
upheld by the Second Circuit, provided that the individual must not remove the handgun from the
address listed on the premises license, except to “transport her/his handgun(s) directly to and from
an authorized small arms range/shooting club, unloaded, in a locked container, the ammunition to
be carried separately.”218 This New York City law went on to state, however, that the only
“authorized” facilities were those in New York City.219 So what the law really provided is lawful
gun owners in New York City could not transport their handguns outside of the city. The lawful
gun owners could not even, for example, transport their guns to properties that they own in other
parts of New York, or even to gun ranges outside the city.220
The Second Circuit utilized the previously discussed two-step approach to uphold the
restrictive law.221 First, the court touched on whether the law impinges on conduct protected by
the Second Amendment with only three sentences, concluding that they proceed on the assumption
212
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that the rule restricts conduct protected by the Second Amendment.222 Second, the Court discussed
which type of scrutiny to apply to the law, and predictably decided upon intermediate scrutiny
rather than strict scrutiny.223
In deciding that the premises-license law deserved intermediate scrutiny, the Second
Circuit analyzed the two factors under that prong of the test: “(1) ‘how close the law comes to the
core of the Second Amendment,’ and (2) ‘the significance of the law’s burden on that right.’”224
As to the first factor, the court decided the restrictions are “trivial limitations on the ability of lawabiding citizens to possess and use firearms for self-defense.”225 Further, the court stated that the
law “does nothing to limit th[e] lawful use” of weapons in defending one’s home, even though the
law does not allow citizens to bring their firearms to their second homes.226 As to the second factor,
the court eventually reasoned that the law did not deserve strict scrutiny as it did not impose a
substantial burden upon the “core” of the Second Amendment.227 It came to this conclusion by
suggesting that citizens could go through the arduous and rather expensive process of obtaining a
premises license for their second homes, or renting firearms at shooting ranges outside the city.228
But the Second Amendment unequivocally states that American citizens have the right to keep and
bear arms, not to rent them or pay the government for that right.229
The Supreme Court has a prime opportunity to decide New York State Rifle & Pistol Ass’n
v. City of New York on its merits and, at the very least, apply a common-sense approach to premises
license laws under the two-step approach. At most, however, the Supreme Court has the
opportunity to demand that the circuit courts adopt a strict scrutiny standard to laws impinging
upon the Second Amendment.
If the Supreme Court applied the two-step approach used by the Second Circuit, among
other circuit courts, the result would likely be different than the result reached by the Second
Circuit. First, the Supreme Court should find that the premises license certainly does impinge upon
the core of the Second Amendment because it directly limits a New York City citizen’s lawful use
of a firearm in their home. This is the type of impingement on the Second Amendment that Heller
explicitly overruled.230 Further, the premises-license law substantially burdens that core right. The
Supreme Court should find that a policy requiring a citizen to complete two different and lengthy
premises-license applications for two of his or her own different homes clearly burdens the Second
Amendment right of a citizen to possess a firearm in the home for protection. Thus, the Supreme
Court should find that the premises-license law does indeed deserve strict scrutiny.
The Court should then find that the overly restrictive law does not survive strict scrutiny.
Strict scrutiny places the burden on the government to prove a restriction is “narrowly tailored to
achieve a compelling governmental interest.”231 Such a restrictive law concerning traveling with
locked and unloaded handguns does not mesh with the laws in the rest of the United States. The
222
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current Supreme Court, with the additions of Justices Gorsuch and Kavanaugh, would likely result
in a majority that would overrule the New York City’s premises license law because the “city’s
restrictions amount to a ‘near-complete ban’ on gun transport.”232
The Court, however, may also formulate a new test for considering Second Amendmentrelated cases. Perhaps the Court could adopt the suggestion articulated by Justice Kavanaugh in
his dissent in Heller II. Recall that Justice Kavanaugh advocated for a different test than the twostep approach adopted by many circuit courts. He argued that Heller did not call for any sort of
balancing test when examining the Second Amendment.233 Justice Kavanaugh suggested that for
bans on categories of guns, the appropriate test should be the “common-use” test.234 This simply
means that if a category of weapon is found to be in common use throughout the United States, a
ban on that category of firearm or firearm component would be unlawful.235 For gun regulations,
the appropriate test should be the “longstanding regulation” test.236 As for this test, Justice
Kavanaugh noted that “Heller . . . said the government may continue to impose regulations that
are traditional, ‘longstanding’ regulations in the United States.”237 An example of this would be
the “presumptively lawful” regulations listed in the Heller decisions.238 Both tests analyze the text,
history, and tradition of the Second Amendment.239
Because the premises-license law of New York City is a gun regulation, rather than a ban
on categories of guns, the longstanding regulation test would apply. Thus, the Supreme Court
would analyze whether the ban on transporting an unloaded, locked-up, and lawfully owned
firearm is a traditional gun regulation in the United States. Undoubtedly, the Court would find that
it is not a traditional gun regulation within the United States. First, there is nothing in the text of
the Second Amendment about the transportation of firearms.240 Second, it is not listed in the
“presumptively lawful” measures in Heller, nor is any regulation in that list remotely similar.241
Lastly, the premises license law of New York City is in no way traditional. In fact, the city’s brief
to the Second Circuit did not identify a single other jurisdiction that had such a similarly restrictive
law.242 Surely, if the Court were to adopt the approach articulated by Justice Kavanaugh, the
premises-license law of New York City would not survive. Nothing in the text, history, and
tradition of the Second Amendment supports its constitutionality.
Justice Kavanaugh’s “text, history, and tradition” approach to the Second Amendment is
simply more consistent than the two-step approach adopted by many of the circuit courts.
Consistency needs to be the focus on future rulings of Second Amendment-related cases, as it is
apparent that the circuit courts are coming to vastly different conclusions on gun rights throughout
the United States. The Second Amendment deserves a new test, not one that almost always allows
232
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circuit courts to chip away at a fundamental American right behind the guise of intermediate
scrutiny.
With its new make-up, the Supreme Court has before it the opportunity to save the Second
Amendment and United States citizens from a barrage of inconsistent rulings. After all, there is no
reason to treat the Second Amendment as a “disfavored right,” or as the Supreme Court’s
“constitutional orphan.”243
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